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Order 



 
 
The Pe oner through this pe on, has sought clarifica on regarding levy of Addi onal Surcharge 

for open access cap ve consumers under Regula on 4.5 (1) of the Joint Electricity Regulatory 

Commission for the State of Goa and Union Territories (Connec vity and Open Access in Intra-State 

Transmission and Distribu on) Regula ons, 2017. The Commission heard both the par es at length. 

A. Submissions of the Pe oner in brief are as under: - 

1. That the Pe oner is a current consumer of Dadra and Nagar Haveli and Daman and Diu 

Power Corpora on Limited ("DNHDDPCL"), having a contractual demand of 20 MVA at 66 kV 

Khadoli Distribu on Substa on and u lizing electricity for its copper produc on unit located 

in Silvassa. In order to procure half of its energy needs from renewable sources, the Pe oner 

is in process to establish a Cap ve Genera ng Plant (CGP) in Gadag, Karnataka. This CGP will 

supply power to the Pe oner's facility via Open Access on the Inter State Transmission 

System pursuant to a Power Delivery Agreement from the CGP. 1.  

2. During the establishment of the Cap ve Genera ng Plant (CGP), the Pe oner approached 

the Respondent mul ple mes seeking clarifica on on the procedures for accessing open 

access. During these interac ons, the Respondent informed the Pe oner that in addi on to 

other fees, an Addi onal Surcharge ("ASC") would be imposed for cap ve use. The 

Respondent asserts that they are obliged to adhere to the prevailing regula ons concerning 

ASC as s pulated under the JERC (Connec vity and Open Access in Intra-State Transmission 

and Distribu on) Regula ons, 2017 ("OA Regula ons").  

3. As per the Pe oner the stand taken by the Respondent appears prima facie inconsistent with 

the judgement dated 10.12.2021 passed by the Hon’ble Supreme Court in the case of 

Maharashtra State Electricity Distribu on Co. Ltd. v. Mis. JSW Steel Limited & Ors. ("MSEDCL 

Case"), which provides clarifica on regarding the imposi on of Addi onal Surcharge (ASC) on 

cap ve consump on.  

4. Under these circumstances, given the acknowledgment by the Respondent regarding the 

imposi on of Addi onal Surcharge (ASC), even for the provision of cap ve power through 

open access, as evidenced by their communica on dated 20.04.2023 and the reliance on 

Regula on 4.5(1) of the OA (Open Access) Regula ons, a dispute has arisen between the 

par es. Consequently, the Pe oner has been compelled to seek redressal from the 

Commission. 



5.  As per the Pe oner, the Respondent in its reply filed before this Commission, has sought to 

bring the Pe oner within the ambit of Regula on 4.5.1 of the OA (Open Access) Regula ons 

and clarified in certain terms that it will be imposing ASC on the Pe oner. 

The Relevant extracts are as follows: 

In the above background, if exis ng consumer sets up cap ve plant the long term 

capacity ed up by the distribu on licensee shall become stranded. Further, the 

proposal of se ng up hybrid power by the Pe oner will not relieve the Distribu on 

Licensee from tying up power purchase arrangements to fulfil the requirement of the 

Pe oner during the hours of non-genera on/lower genera on by the hybrid plant 

Hence, addi onal surcharge is required to be recovered from all such consumers 

op ng to source power either from third party or by se ng up the plant. 

The Act envisages non-discriminatory open access and any relaxa ons in terms of 

addi onal surcharge given to the cap ve genera ng unit is discriminatory in nature 

as it will give rise to new level of cross subsidy which is against the intent of the Act. 

Hence, any consumer who opts for OA should be liable to pay addi onal surcharge. 

It is to be noted that the Act envisages gradual reduc on in cross subsidy. However, if 

cap ve consumers are exempted from paying addi onal surcharge, it would result in 

burden on other retail consumers of the licensee, inform of increase in retail tariff, 

which is against the intent of the Act. Thus, it will create new level of cross-

subsidiza on which is against the intent of the Act. 

6. The Pe oner further submits that the Cap ve Genera ng Plant will produce electricity 

intended for delivery to the Pe oner's facility in Silvassa, with the power drawn from the 

Khadoli Substa on via the Inter State Transmission System (ISTS) network. The Pe oner has 

submi ed an applica on for open access, and preliminary approval for open access has been 

granted by the Na onal Open Access Registry on 30.01.2024, u lizing the green open access 

route.  

7. It is asserted by the Pe oner that a consumer may procure electricity for its consump on 

either (i) through the distribu on licensee of the respec ve area, subject to payment of tariffs 

determined by the Appropriate Commission; or (ii) by obtaining power supply from 

alterna ve sources via open access arrangements.  

8. For the facilita on of open access, the legisla on has established two separate mechanisms: 

(i) the procurement of power from a cap ve genera on plant as outlined in Sec on 9(2) of 



the Electricity Act, 2003 ("Electricity Act 2003") in conjunc on with Rule 3 of the Electricity 

Rules, 2005; and (ii) the procurement of power from a genera ng company or any other 

licensee besides the area distribu on licensee, as permi ed within the bounds of Sec on 

42(2) of the Electricity Act 2003, pursuant to Sec on 42(3) of the Electricity Act 2003, subject 

to the discre on of the State Commission.  

The relevant extracts are as follows: 

"Sec on 9. Cap ve Genera on 

(1) Notwithstanding anything contained in this Act, a person may construct, maintain 

or operate a cap ve genera ng plant and dedicated transmission lines: 

Provided that the supply of electricity from the cap ve genera ng plant through the 

grid shall be regulated in the same manner as the genera ng sta on of a genera ng 

company: 

[Provided further that no license shall be required under this Act for supply of 

electricity generated from a cap ve genera ng plant to any licensee in accordance 

with the provisions of this Act and the rules and regula ons made thereunder and to 

any consumer subject to the regula ons made under subsec on (2) of sec on 42.} 

(2) Every person, who has constructed a cap ve genera ng plant and maintains and 

operates such plant, shall have the right to open access for the purposes of carrying 

electricity from his cap ve genera ng plant to the des na on of his use... 

"Sec on 42: Du es of distribu on licensee and open access: 

(1) It shall be the duty of a distribu on licensee to develop and maintain an efficient, 

coordinated and economical distribu on system in his area of supply and to supply 

electricity in accordance with the provisions contained in this Act. 

(2) The State Commission shall introduce open access in such phases and subject to 

such condi ons, (including the cross subsidies, and other opera onal constraints) as 

may be specified within one year of the appointed date 

by it and in specifying the extent of open access in successive phases and in 

determining the charges for wheeling, it shall have due regard to all relevant factors 

including such cross subsidies, and other opera onal constraints: 

Provided that such open access shall be allowed on payment of a surcharge in addi on 

to the charges for wheeling as may be determined by the State Commission: 



Provided further that such surcharge shall be u lized to meet the requirements of 

current level of cross subsidy within the area of supply of the distribu on licensee: 

Provided also that such surcharge and cross subsidies shall be progressively reduced 

in the manner as may be specified by the State Commission: 

Provided also that such surcharge shall not be leviable in case open access is provided 

to a person who has established a cap ve genera ng plant for carrying the electricity 

to the des na on of his own use: 

Provided also that the State Commission shall, not later than five years from the date 

of commencement of the Electricity (Amendment) Act, 2003, by regula ons, provide 

such open access to all consumers who require a supply of electricity where the 

maximum power to be made available at any me exceeds one megawa . 

(3) Where any person, whose premises are situated within the area of supply of a 

distribu on licensee, (not being a local authority engaged in the business of 

distribu on of electricity before the appointed date) requires a supply of electricity 

from a genera ng 

company or any licensee other than such distribu on licensee, such person may, by 

no ce, require the distribu on licensee for wheeling such electricity in accordance with 

regula ons made by the State Commission and the du es of the distribu on licensee 

with respect to such supply shall be of a common carrier providing non-discriminatory 

open access. 

(4) Where the State Commission permits a consumer or class of consumers to receive 

supply of electricity from a person other than the distribu on licensee of his area of 

supply, such consumer shall be liable to pay an addi onal surcharge on the charges of 

wheeling, as may be specified by the State Commission, to meet the fixed cost of such 

distribu on licensee arising out of his obliga on to supply. 

 

9. The Pe oner submits that in order to obtain electricity from a cap ve genera ng plant, the 

transmission of electricity through the grid shall be governed in a manner consistent with 

regula ons applicable to any other genera ng company. Nonetheless, the cap ve user 

maintains the en tlement to exercise "open access" from the cap ve genera ng plant to the 

loca on where the electricity is u lized, in accordance with Sec on 9(2) of the Electricity Act 



2003. The proviso to Sec on 9(2) specifies that this open access is con ngent upon the 

availability of sufficient transmission infrastructure. 

10. Sec on 42(2) of the Act grants the State Commission the authority to implement open access 

in stages and under specific condi ons. It should be construed in conjunc on with sub-sec on 

(3), which pertains to individuals seeking electricity supply from a genera ng company or any 

licensee apart from the area distribu on licensee. The language used in Sec on 42(3) does 

not encompass cap ve consumers, as it does not include the term "cap ve genera ng plant." 

11. While Sec on 42(2) in conjunc on with Sec on 42(3) applies to general consumers and 

necessitates State Commission approval for gran ng open access, Sec on 9 addresses cap ve 

consumers, for whom the right to open access is automa cally provided by the statute. 

Sec on 9 of the Electricity Act 2003 represents a dis nct provision, offering separate 

treatment from other consumers covered under Sec ons 42(2) and 42(3). 

12. A straigh orward interpreta on of Sec on 42(4) indicates that addi onal surcharges are 

applicable to consumers authorized by the State Commission to receive electricity from 

en es other than the area distribu on licensee. Sec on 42(4) directly corresponds with 

Sec ons 42(2) and 42(3), a stance clarified by the Hon’ble Supreme Court in the MSEDCL case. 

13. The Hon’ble Supreme Court, in the MSEDCL Case, decisively determined that cap ve 

consumers or users cons tute a dis nct category separate from consumers outlined in 

Sec on 2(15) of the Electricity Act 2003. Consequently, they are not obligated to pay or be 

liable for Addi onal Surcharge (ASC) as s pulated in Sec on 42(4) of the Electricity Act 2003. 

14. The Hon’ble Supreme Court, in its examina on of Sec on 9 of the Electricity Act 2003, 

explicitly observed that any en ty construc ng, maintaining, and opera ng a Cap ve 

Genera ng Plant (CGP) possesses the inherent right to open access for transpor ng electricity 

to its intended des na on, con ngent upon the availability of adequate transmission 

infrastructure as determined by the Central or State transmission u lity. Hence, obtaining 

permission from the State Commission is not necessary for availing open access to construct, 

maintain, and operate a CGP alongside dedicated transmission lines. The fact that the supply 

of electricity from the CGP is subject to regula on akin to that of a genera ng company does 

not require permission from the State Commission for the aforemen oned purposes.  

15. Furthermore, the Hon’ble Supreme Court emphasized the fundamental dis nc on between 

Sec ons 9 and 42 of the Electricity Act 2003. Whereas Sec on 42 grants the State Commission 

the authority to authorize consumers or a category of consumers to receive electricity supply 



from a source other than their area's distribu on licensee, a CGP does not require such 

permission to transport electricity to its intended des na on. Open access is inherently 

provided to CGPS as a statutory en tlement. Consequently, cap ve consumers are inherently 

disparate from and not encompassed by the consumers contemplated under Sec on 42 of 

the Electricity Act 2003.  

16. It is well-established law that any rule or regula on issued pursuant to the Electricity Act 

2003, being a form of delegated legisla on, must be interpreted and applied in accordance 

with the overarching statute. Legal interpreta ons and clarifica ons provided by the Hon’ble 

Supreme Court are binding on any rules or regula ons formulated under the Electricity Act 

2003. Therefore, the relevant sec ons of the Electricity Act 2003, namely Sec ons 9 and 42, 

must be interpreted in accordance with the direc ves set forth by the Hon’ble Supreme Court. 

Given that the Hon’ble Supreme Court has ruled that addi onal surcharges do not apply to 

cap ve consumers endowed with the right of open access under Sec on 9, no rule or 

regula on enacted under the Act can contravene this statutory mandate, as interpreted by 

the Hon’ble Supreme Court.  

17. Furthermore, Regula on 4.5.1 of the Open Access Regula ons not only mirrors the language 

found in Sec ons 42(2) and 42(3) of the Act, but also explicitly outlines the imposi on of 

addi onal surcharges, specifically referencing Sec on 42(4). In light of these circumstances, 

it is evident that Regula on 4.5.1 does not address situa ons where open access has been 

granted under Sec on 9(2) of the Act. The dispute in the present case arises from the 

Respondent's failure or deliberate refusal to adhere to the law as it should be interpreted in 

accordance with Regula on 4.5.1, relevant provisions of the Act, and the judgment of the 

Hon’ble Supreme Court. Even the Green Open Access Rules issued by the Central Government 

must be interpreted in light of the legal principles governing the treatment of cap ve users 

concerning addi onal surcharges.  

18. The Respondent in its Reply dated 13.10.2023 and reiterated during subsequent arguments, 

that the MSEDCL Case is considered per incuriam and sub-silen o, asser ons lacking a valid 

basis and therefore inappropriate for considera on in the present proceedings. A 

pronouncement by the Hon’ble Supreme Court must be regarded as the law of the land, 

binding upon all courts and authori es in India. The Supreme Court's determina on that the 

addi onal surcharge as per Sec on 42(4) of the Act does not apply to cap ve consumers, in 

accordance with the Electricity Act 2003's provisions, is binding on all courts and authori es 



unless overridden by a decision from a larger bench of the Hon’ble Supreme Court. It is 

impermissible for any authority under the Act to depart from the Supreme Court's 

interpreta on in light of Ar cle 141 of the Cons tu on of India.  

19. Furthermore, it would be inappropriate for the Commission to ques on the soundness and 

accuracy of the Supreme Court's decision and thereby enact or sustain regula ons 

inconsistent with the Supreme Court's legal interpreta on. The Commission, as an en ty 

established under the Electricity Act 2003, lacks the authority to disregard the legal posi on 

established by the Supreme Court on the alleged basis of per incuriam. Moreover, any 

pronouncement by the Supreme Court, whether forming part of the ra o or merely an obiter 

dictum, holds equal binding force on all other courts and authori es. 

20. The judgment rendered by the Hon’ble Supreme Court provides a reasoned clarifica on 

regarding the differen a on between other open access consumers and cap ve consumers, 

as well as the applica on of Addi onal Surcharge (ASC) concerning these two consumer 

categories. The Hon’ble Supreme Court has also succinctly delineated the intricacies and 

dis nc ve a ributes of Sec ons 9 and 42 of the Act before concluding that ASC does not 

apply to cap ve consumers. The Respondent's reliance on Divisional Controller, KSRTC v. 

Mahadeva She y, as reported in (2003) 7 SCC 197, Municipal Corpora on of Delhi v. Gurnam 

Kaur, as reported in (1989) 1 SCC 101, and State of UP v. Synthe cs and Chemicals Ltd., as 

reported in (1991) 4 SCC 139, concerning the defini on of per incuriam and sub-silen o, is 

irrelevant in the present factual and legal context.  

21. The Respondent's argument that this Honorable Commission's jurisdic on is not invoked 

under Sec on 86(1)(f) of the Electricity Act 2003 as there is no disagreement between the 

par es. Addi onally, the Respondent has cited Regula on 4.5.1 of the OA Regula ons to 

assert compliance with these regula ons.  

22. The Respondent's asser on before this Commission that the Pe oner is seeking relief in 

advance, despite the Electricity Act 2003 not gran ng State Commissions the authority to 

provide such relief. It is important to highlight that the Pe oner is in an advanced stage of 

comple ng its Cap ve Genera ng Plant (CGP), and the imposi on of Addi onal Surcharge 

(ASC) genuinely causes hardship to the Pe oner's commercial interests. The CGP, located in 

Gadag, Karnataka, u lizes a hybrid system of wind and solar energy. The wind unit's 

installa on is finalized and is scheduled to commence opera ons by March 31, 2024, while 

the solar unit is expected to start opera ons by July 2024. In accordance with the 



Commission's direc ves on January 31, 2024, the Pe oner has submi ed an affidavit 

detailing the project's status and the open access applica ons filed, with preliminary approval 

granted by the Na onal Open Access Registry on January 30, 2024.  

23. The Pe oner asserted that this Hon’ble Commission possesses sufficient authority to 

alleviate, resolve difficul es, and make amendments under the Open Access (OA) 

Regula ons. The indiscriminate treatment of open access consumers and the imposi on of 

Addi onal Surcharge (ASC) under Regula on 4.5.1 of the OA Regula ons has led to an 

interpreta on by the Respondent that contradicts the provisions of the Electricity Act 2003, 

rendering the OA Regula ons imprac cal. Moreover, such applica on of the OA Regula ons 

has resulted in unnecessary complexity in facilita ng open access for cap ve use. Unless 

addressed, this issue will significantly hinder the Pe oner's development of cap ve 

genera on. The Na onal Electricity Policy, 2005 also aims to promote secure, reliable, high-

quality, and cost-effec ve power, as well as to create employment opportuni es through the 

swi  and efficient growth of the industry. Imposing ASC on cap ve use will only discourage 

par cipa on in cap ve setups, rather than encouraging investment.  

 

B. Submissions of the Respondent in brief are as under: - 

1. The Pe oner has not yet applied for open access. Consequently, it is evident that the 

Pe oner is seeking an advanced exemp on from this Hon’ble Commission regarding the 

ma ers outlined in the said Pe on. 

2. There exists a recognized mechanism in law for advance quasi-judicial dispensa on under 

certain legisla ons, such as the Income Tax Act, 1961, the Customs Act, 1962, and the 

Authority of Advance Ruling established under the Central Goods and Services Tax Act, 2017 

by the Goods and Services Council. However, the Electricity Act 2003 does not envisage or 

provide for any such advance dispensa on by the Electricity Regulatory Commission. It is 

crucial to note that the advance dispensa on or rulings mechanism provided under these 

other enactments is statutorily mandated. The decisions rendered therein are binding both 

on the applicant and the respec ve department. Detailed procedures for such advance 

considera on, including the composi on of the authority and filing requirements, are 

delineated within the provisions of the aforemen oned Acts. Such a provision is not 

integrated within the framework of the Electricity Act 2003.  



3. The Pe oner's argument that the Statutory Regula ons established by this Hon’ble 

Commission fail to differen ate between open access consumers and cap ve open access 

consumers. This argument, even without the Respondent addressing its merits, raises a 

challenge to the cons tu onal validity of the aforemen oned Regula ons. Given that the 

Pe oner has not even applied for open access, the relief sought by the Pe oner (without 

prejudice to the Respondent's jurisdic onal argument) is essen ally a theore cal exercise.  

4. The Pe oner has cited Sec on 86(1)(e) and (k) read with Sec on 86(1) (f) of the Electricity 

Act 2003, as the basis for filing the current Pe on. It is respec ully argued that none of the 

sec ons of the parent statute invoked by the Pe oner provide for or confer jurisdic on upon 

this Hon’ble Commission to entertain the present Pe on seeking an advance decision. 

Regarding the invoca on of Sec on 86(1)(f), it is contended that no dispute has arisen 

between the Pe oner and the Respondent; the Respondent has merely commented on the 

binding nature of the Statutory Regula ons. The Pe oner has not contested this stance. The 

asser ons made by the Pe oner in the Pe on indicate its awareness of the binding nature 

of the Statutory Regula ons. For instance, when expressing concern in the Pe on about 

Regula on 4.5(1) failing to differen ate between Open Access Consumers and Cap ve Open 

Access Consumers, referencing the judgment of MSEDCL and arguing that Regula on 4.5(1) 

is inconsistent with the law established by the Hon’ble Supreme Court in MSEDCL and beyond 

the scope of the Electricity Act 2003. The Pe oner does not challenge the binding nature of 

the Statutory Regula ons. Rather, it relies on the requirement for the Regula ons to be 

interpreted in light of the Hon’ble Supreme Court's judgment. Such a cons tu onal challenge 

is not permissible through the present Pe on before this Hon’ble Commission.  

5. It is asserted that the Commission has not yet issued any amendments to the OA Regula ons 

concerning the Ministry of Power (MOP) Rules. It should be emphasized that several terms 

and condi ons within the Regula ons necessitate review to align with the Rules. Therefore, 

any reference made to the MOP Rules at this stage would be premature. Notwithstanding the 

aforemen oned, it is emphasized that the Electricity (Promo ng Renewable Energy Through 

Green Energy Open Access) Rules, 2022 s pulate that an addi onal surcharge shall not be 

applicable to Green Energy Open Access Consumers. Hence, it is abundantly clear from the 

Rules that an addi onal surcharge is only applicable in instances where open access is u lized 

without payment of fixed charges. Furthermore, it is crucial to acknowledge that Distribu on 

Licensees bear a universal service obliga on and have accordingly secured long-term power 



arrangements. According to the MOP Rules, gran ng green open access to consumers would 

result in stranded capacity within the long- term commitments of Distribu on Companies. 

The fixed costs associated with such stranded capacity would impose an addi onal burden on 

other consumers through retail tariffs.  

6. That under the current Tariff Structure, the fixed charge component is rela vely lower, and a 

por on of the fixed costs of Distribu on Companies is recuperated through energy charges. 

Consumers who opt for green energy via open access would not be required to pay energy 

charges, thereby resul ng in an inadequate recovery of fixed costs from such Green open 

access consumers. Consequently, this places an addi onal financial burden on the general 

consumers of the Distribu on Companies, crea ng a new form of cross-subsidiza on, which 

contravenes the provisions of Electricity Act 2003. Therefore, any consumer op ng for open 

access should be obligated to pay the addi onal surcharge.  

7. That the precedent set in MSEDCL Case is not applicable in the present circumstances due to 

certain dis nguishing factors, as explicitly stated in the first proviso to Sec on 9(1) of the 

Electricity Act 2003. This proviso dictates that the supply of electricity from a cap ve 

genera ng plant through the grid shall be regulated in a manner akin to a genera ng sta on 

of a genera ng company. Hence, the Appropriate Commission possesses the authority to 

regulate the supply of electricity from cap ve genera ng plants u lizing the grid. The 

significance and nature of this proviso cannot be overstated.  

8. Sec on 86 of the Electricity Act 2003 s pulates that where open access has been granted to 

a specific category of consumers under Sec on 42, the State Commission is mandated to 

determine the wheeling charges and any Cross Subsidy Surcharge applicable to such 

consumers. Furthermore, Sec on 181 confers upon the Hon’ble Commission the authority to 

promulgate Regula ons, including those pertaining to surcharges, cross subsidies, and 

addi onal charges. In light of these provisions, the Hon’ble Commission, exercising its powers 

under Sec on 181 of the Act, has promulgated the JERC Open Access Regula ons. These 

regula ons entail the imposi on of an addi onal surcharge on all open access consumers. 

9. The Respondent argued that distribu on licensees bear a universal service obliga on and are 

therefore obligated to secure long-term power arrangements to meet the needs of their 

consumers. If an exis ng consumer establishes a cap ve plant, the long- term capacity 

secured by the distribu on licensee may become stranded. Addi onally, the proposi on to 

establish a hybrid power system by the Pe oner does not absolve the Distribu on Licensee 



of the obliga on to secure power procurement arrangements to meet the Pe oner's needs 

during periods of non- genera on or reduced genera on by the hybrid plant. Consequently, 

an addi onal surcharge is deemed necessary to be collected from all such consumers 

choosing to procure power either from a third party or by establishing their own plant. 

10. That the fixed charges established during the tariff assessment do not accurately represent 

the fixed costs due to inconsistencies in the tariff structure, and they are recuperated as part 

of energy charges. A consumer choosing to procure power from a source other than the 

distribu on licensee will avoid paying the energy charges, leading to an inadequate recovery 

of fixed costs as well. 

11. The Electricity Act 2003 envisions non-discriminatory open access, and any exemp ons 

granted regarding addi onal surcharges to cap ve genera ng units are inherently 

discriminatory, as they would introduce a new level of cross-subsidy contrary to the Electricity 

Act 2003's intent. Therefore, any consumer op ng for open access should bear the 

responsibility of paying the addi onal surcharge. It should be noted that the Electricity Act 

2003 an cipates a gradual reduc on in cross-subsidies. However, if cap ve consumers are 

exempted from paying the addi onal surcharge, it would impose a burden on other retail 

consumers of the licensee in the form of increased retail tariffs, contradic ng the Electricity 

Act 2003's intent. Consequently, it would establish a new level of cross-subsidiza on, which 

runs counter to the Electricity Act 2003's objec ves. 

 

C. Commission’s analysis and findings 

1. The Commission has examined the en re record pertaining to this pe on placed before it, 

the specific relevant provisions under Electricity Act 2003 and Rules & regula ons made 

thereunder. The Commission is relying on sec on 2 (8), sec on 2 (15), sec on 9 and sec on 

42 of Electricity Act 2003 and the Hon’ble Supreme Court’s order in Civil Appeal No 5074-

5075 of 2019 in the ma er MSEDCL Vs M/s JSW Steel Ltd and Others. 

2. Sec on 2 (8) provides that "Cap ve genera ng plant" means a power plant set up by any 

person to generate electricity primarily for his own use and include a power plant set up by 

any co-opera ve society or associa on of persons for genera ng electricity primarily for use 

of members of such co-opera ve society or associa on;  

3. Sec on 2 (15) provides that  "consumer" means any person who is supplied with electricity 

for his own use by a licensee or the Government or by any other person engaged in the 



business of supplying electricity to the public under this Act or any other law for the me 

being in force and includes any person whose premises are for the me being connected for 

the purpose of receiving electricity with the works of a licensee, the Government or such 

other person, as the case may be; 

4. Sec on 9 “Cap ve genera on-(1) Notwithstanding anything contained in this Act, a person 

may construct, maintain or operate a cap ve genera ng plant and dedicated transmission 

lines: 

Provided that the supply of electricity from the cap ve genera ng plant through the grid shall 

be regulated in the same manner as the genera ng sta on of a genera ng company: 

Provided further that no licensee shall be required under this Act for supply of electricity 

generated from a cap ve genera ng plant to any licencee in accordance with the provisions 

of this Act and the rules and regula ons made thereunder and to any consumer subject to 

the regula ons made under sub- sec on (2) of sec on 42.  

(2) Every person, who has constructed a cap ve genera ng plant and maintains and 

operates such plant, shall have the right to open access for the purposes of carrying 

electricity from his cap ve genera ng plant to the des na on of his use:  

Provided that such open access shall be subject to availability of adequate transmission 

facility and such availability of transmission facility shall be determined by the Central 

Transmission U lity or the State Transmission U lity, as the case may be:  

Provided further that any dispute regarding the availability of transmission facility shall be 

adjudicated upon by the Appropriate Commission. 

5. Sec on 42 “Du es of distribu on licensees and open access- (1) It shall be the duty of a 

distribu on licensee to develop and maintain an efficient co-ordinate and economical 

distribu on system in his area of supply and to supply electricity in accordance with the 

provisions contained in this Act. 

(2) The State Commission shall introduce open access in such phases and subject to such 

condi ons, (including the cross subsidies, and other opera onal constraints) as may be 

specified within one year of the appointed date by it and in specifying the extent of open 

access in successive phases and in determining the charges for wheeling, it shall have due 

regard to all relevant factors including such cross subsidies, and other opera onal constraints. 

Provided that 3[such open access shall be allowed on payment of surcharge] in addi on to the 

charges for wheeling as may be determined by the State Commission: 



Provided further that such surcharge shall be u lized to meet the requirements of current 

level of cross subsidy within the area of supply of the distribu on licensee: 

Provided also that such surcharge and cross subsidies shall be progressively reduced 1[***] in 

the manner as may be specified by the State Commission:  

Provided also that such surcharge shall not be leviable in case open access is provided to a 

person who has established a cap ve genera ng plant for carrying the electricity to the 

des na on of his own use: 
2[Provided also that the State Commission shall, not later than five years from the date of 

commencement of the Electricity (Amendment) Act, 2003 (57 of 2003) by regula ons, provide 

such open access to all consumers who require a supply of electricity where the maximum 

power to be made available at any me exceeds one megawa .] 

(3) Where any person, whose premises are situated within the area of supply of a distribu on 

licensee, (not being a local authority engaged in the business of distribu on of electricity 

before the appointed date) requires a supply of electricity from a genera ng company or any 

licensee other than such distribu on licensee, such person may, by no ce, require the 

distribu on licensee for wheeling such electricity in accordance with regula ons made by the 

State Commission and the du es of the distribu on licensee with respect to such supply shall 

be of a common carrier providing non-discriminatory open access. 

(4) Where the State Commission permits a consumer or class of consumers to receive supply 

of electricity from a person other than the distribu on licensee of his area of supply, such 

consumer shall be liable to pay an addi onal surcharge on the charges of wheeling, as may 

be specified by the State Commission, to meet the fixed cost of such distribu on licensee 

arising out of his obliga on to supply. 

6. The Commission has noted that the Pe oner is an exis ng consumer of DNHDDPCL with 

contract demand of 20MVA at 66KV Khadoli Distribu on Substa on and drawing Power for 

its copper produc on unit in Silvassa. In order to meet its 50% energy requirements from 

renewables the Pe oner is se ng up a Cap ve genera ng Plant in Gadag, Karnataka for 

supply of Power through open access on interstate Transmission system. The CGP, which is a 

Hybrid of Wind and Solar, is slated to commence par al opera ons in March 2024. The 

Pe oner has already applied for open access and first stage approval for open access has 

been accorded by the Na onal Open Access registry on 30th January, 2024 under the Green 

Open Access route. 



7. The Commission has further noted that for the purpose of open access, the statute has 

provided two dis nct mechanism - (i) for availing supply of power from a cap ve genera on 

plant under Sec on 9(2) of the Electricity Act, 2003 ("the Act") read with Rule 3 of the 

Electricity Rules, 2005; and (ii) availing supply from a genera ng company or any other 

licensee other than the area distribu on licensee under Sec on 42(3) of the Act to the extent 

permi ed under Sec on 42(2) of the Act by the State Commission. 

For purposes of availing supply from cap ve genera ng plant, the supply through the grid 

shall be regulated in the same manner as any other genera ng company. However, the cap ve 

user "shall have the right to open access" from the cap ve genera ng plant to the cap ve 

users place of use for the purpose of carrying electricity under Sec on 9(2) of the Act. Proviso 

to Sec on 9(2) states that the open access shall be subject to adequate transmission facility. 

8. The Commission further noted that under sec on 42(2) of the Act, it is the State Commission, 

which has been vested with the power to introduce open access in such phase and subject to 

such condi ons as may be specified. The sub-sec on (2) has to be read in the context of sub-

sec on (3) for persons requiring supply of electricity from a genera ng company or any 

licensee other than the area distribu on licensee. The nature of open access consumers 

under Sec on 42(3) by its very language, does not include cap ve consumers as the term 

"cap ve genera ng plant" is not included in this sub-sec on. 

While Sec on 42(2) read with Sec on 42(3) deals with general consumers and, therefore, 

requires the permission of the State Commission for making available open access to such 

consumers, Sec on 9 deals specifically with cap ve consumers for whom, the right to open 

access has been provided automa cally by the statute. Sec on 9 of the Act is a specific 

instance of cases, which is a separate treatment from other consumers covered under 

Sec ons 42(2) and 42(3) of Act. Sec on 42(4) of the Act indicates that addi onal surcharge 

would be payable by such consumers who have been permi ed by the State Commission from 

a person other than the area of Distribu on Licensee. Thus Sec on 42 (4) is directly corelated 

to sec on 42(2) and 42(3). 

9. The Hon’ble Supreme Court in the MSEDCL case has categorically held that Cap ve 

consumers/Cap ve users form a separate class from those consumers defined under sec on 

2(15) of the Act and therefore shall not be subjected to or be liable to pay Addi onal 

surcharge under sec on 42(4) of the Act. The Hon’ble Supreme Court further observed that 

the Cap ve genera on /cap ve use is statutorily provided / available and for which a 



permission of State Commission is not required. Further, the Hon’ble Supreme Court is of the 

view that the plea of the appellant that cap ve users are liable to pay the addi onal surcharge 

leviable under subsec on 4 of sec on 42 has no substance and has to be rejected outrightly. 

Right to Open access to transmit/carry electricity to the cap ve user is granted by the Act and 

is not subject to and does not require the State Commission’s approval. 

10. The Hon’ble Supreme Court observed that as per the scheme of the Act, there can be two 

classes of consumers 

I. The ordinary Consumer or class of consumer who is supplied with the electricity for his 

own use by a Distribu on licensee/licensees and  

II. Cap ve consumers, who are permi ed to generate for their own use as per sec on 9 

of the Electricity Act, 2003.  

There is a logic behind the levy of Addi onal surcharge on the charges of wheeling in such a 

situa on and/or eventuality, because the Distribu on licensee has already incurred the 

expenditure, entered into purchase agreement and has invested the money for supply of 

electricity to the consumers or class of consumers of the area of his supply for which the 

Distribu on license is issued. Therefore, it was held that so far as the Cap ve consumers/ 

Cap ve users are concerned the Addi onal surcharge under sub sec on 4 of sec on 42 of the 

Act, 2003 shall not be leviable. 

11. The Commission has noted that Respondent has vehemently opposed the conten ons of the 

Pe oner: - 

I. That the Pe oner has not yet applied for open access. Consequently, it is evident 

that the Pe oner is seeking an advanced exemp on from the Commission regarding 

the ma ers outlined in the Pe on. There exists a recognized mechanism in law for 

advance quasi-judicial dispensa on under certain legisla ons, such as the Income Tax 

Act, 1961, the Customs Act, 1962, and the Authority of Advance Ruling established 

under the Central Goods and Services Tax Act, 2017 by the Goods and Services 

Council. However, the Electricity Act does not envisage or provide for any such 

advance dispensa on by the Electricity Regulatory Commission. It is crucial to note 

that the advance dispensa on or rulings mechanism provided under these other 

enactments is statutorily mandated. The decisions rendered therein are binding both 

on the applicant and the respec ve department. Thus, relief sought by the Pe oner 

is essen ally a theore cal exercise.  



II. That Regula on 9.6 of the JERC Open Access Regula ons 2017 confers power on this 

Commission to remove difficulty and Regula on 9.8 of the JERC Open Access 

Regula ons 2017 relates to relaxa on. These Regula ons do not confer power on the 

Commission to ignore the subordinate legisla on framed under the said Act, by this 

Commission. 

III. That Regula on 4.5 of the JERC Open Access Regula on, 2017 provides for addi onal 

surcharge as under: - 

An Open Access Consumer, receiving supply of electricity from a person other 

than the Distribu on Licensee of his area of supply, shall pay to the Distribu on 

Licensee an addi onal surcharge in addi on to wheeling charges and cross-

subsidy surcharge, to meet the fixed cost of such Distribu on Licensee arising 

out of his obliga on to supply as provided under sub-sec on (4) of Sec on 42 

of the Act. However, as per the "JERC (Connec vity and Open Access in Intra-

State Transmission and Distribu on) Regula ons, 2017, a consumer is now 

required to pay fixed charges on reduced demand a er adjus ng for demand 

drawn through Open Access in accordance with the Regula ons. 

IV. That the Pe oner’s reliance on Electricity (Promo ng Renewable Energy Through Green 

Energy Open Access) Rules, 2022, is misplaced because these Rules have yet to be aligned by 

the Commission in its Open Access Regula ons 2017. Thus, reliance on these Rules at this 

stage appears to be premature.  

V. That the judgement of the Hon’ble Supreme Court in Maharashtra State Electricity 

Distribu on Company Ltd & Ors Vs JSW Steel & Ors is silent (sub-silen o) on sec ons 

49, 2(32), 2(40), 2(70), 2(72) of the Electricity Act, 2003. The said judgement is also 

silent on the ambit of the proviso to Sec on 9 (1) of the EA, 2003. Further, the said 

order held that the cap ve generators are not liable to pay Addi onal surcharge 

under sub sec on 4 of sec on 42 of the Electricity Act, 2003. However, the Hon’ble 

Supreme Court in the said order inadvertently overlooked par al Open Access 

consumers and Distribu on Licensee fixed costs which may be considered an error in 

law (per incuriam).   

VI. The Electricity Act, 2003 envisions non-discriminatory open access, and any 

exemp ons granted regarding addi onal surcharges to cap ve genera ng units are 

inherently discriminatory, as they would introduce a new level of cross-subsidy 

contrary to the Electricity Act, 2003's intent. Therefore, any consumer op ng for open 




